RECENT DEVELOPMENTS
SEVENTH CIRCUIT ALLOWS AMERICAN SUBSIDIARY TO Avom
TITLE

VII LIABILITY BY ASSERTING FCN TREATY RIGHTS OF
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SECOND CLASS CITIZENS-COURT CITES RECIPROCAL BENEFITS

ABROAD-Fortino v. Quasar
Co., 950 F.2d 389 (7th Cir. 1991).
FOR AMERICAN FIRMS OPERATING

I.
A.

FACTS

Statement of Material Facts

In May of 1986, Matsushita Electric Industrial Company, Ltd.
(MEI)l reorganized Quasar Company (Quasar), 2 a division of its
wholly-owned American subsidiary, Matsushita Electric Corporation
of America (Matsushita).3 As a result of the reorganization plan, 4

1 Fortino v. Quasar Company, 751 F. Supp. 1306 (N.D. Ill. 1990), rev'd and
remanded, 950 F.2d 389 (1991). MEI is a multinational Japanese electronics company
which has its headquarters in Osaka, Japan.
2 Id. at 1308. Quasar became a separate unincorporated division within Matsushita
in 1974 when Matsushita purchased the assets of Motorola Company. It purchases
consumer electronics goods manufactured by MEI, including Panasonic and Technics
brands, and resells them in the United States. Until July of 1986 when it moved to
Elk Grove Village, Illinois, Quasar maintained its headquarters and principal place
of business in Franklin Park, Illinois.
MEI assigns many of its financial and marketing executives to Quasar. They are
employees of Quasar, but also retain their status as MEI employees. Id.
Matsushita is a Delaware corporation. Id.
4 Id. MEI's decision to reorganize Quasar stemmed from the approximately $20
million dollar operating loss that Quasar suffered in 1985. MEI sent its executive
vice president, Kenichi Nishikawa, to make Quasar profitable. Mr. Nishikawa studied
the relevant documents and determined that Quasar's losses could be reduced by
lowering fixed costs.
During the fourth quarter of 1985 and the first two quarters of 1986, MEI planned
the reorganization of Quasar. During this time, Nishikawa met with Quasar's Japanese managers and officers to discuss the reorganization. Non-Japanese managers
were excluded from these meetings.
The reorganization lasted from May until December of 1986. The plan entailed
modifying Quasar's product distribution method. The change also involved a reduction in work force. Quasar offered an early retirement plan, targeting employees
who were over 55 years in age and who had worked for Quasar for more than ten
years. In addition to this early retirement incentive, Quasar also terminated many
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Quasar terminated many of its American managerial employees, including John Fortino, Carl Meyers, and F. William Schulz.5 Quasar,
however, retained all of its Japanese managerial employees. 6 In addition, Quasar maintained a different salary structure for its Japanese
managers and its American managers. 7 During the reorganization,
Quasar increased the salaries of at least two of its Japanese executives
while not increasing the salaries of its American executives.'
B.

ProceduralHistory

In this suit, Fortino, Meyers, and Schulz sought relief under both
Title VII of the Civil Rights Act of 1964, 9 and the Age Discrimination

of its other managerial employees.
Prior to the reorganization plan, Quasar reported that it had 80 white managerial
employees and nine Pacific Island managers. After the plan, only 14 of the white
managers remained, while all of the Japanese managers retained executive jobs. Id.
at 1309-11.
IId. at 1308. At the time he was discharged, Fortino, a native-born American
citizen, was the Assistant General Manager of Advertising, Sales Promotions and
Public Relations for Quasar. Fortino earned $63,000 per year. He had always received
favorable performance reviews. Although he did not speak Japanese, everyone at
MEI with whom he came in contact spoke English. Fortino was 56 years old when
he was discharged. Id.
Carl Meyers is a native-born American citizen. At age 50,when he was fired by
Quasar, he was Manager of Sales Administration and earned $50,974 per year.
Meyers had generally received good performance evaluations during his employment
with Quasar. Id. at 1309.
Schulz was head of the Order Administration Department. He had worked for
the company since 1957 and had always received good performance evaluations,
regular promotions and steady pay raises. His salary was $53,000 per year. Id. at
1308.
6 Id. at 1310. None of Quasar's Japanese executivesincluding Mr. Nishikawawere dismissed. Two went back to Japan to work for MEI, while another was
replaced by another Matsushita executive. See No Violation Found in Discharge of
U.S.-Born Workers by Japanese Firm, 8 Int'l Trade Rep. (BNA) 50 (Dec. 20, 1991)
[hereinafter No Violation Found].
One Japanese manager, Karl Matsuda, did leave of his own volition. He returned
to Japan and transferred to a position with ME. The district court concluded that
Matsuda was not adversely affected by the reorganization. Fortino, 751 F. Supp.
at 1311.
Id. at 1311-12. One of the chief operating officers of Quasar testified to this
fact. The different salary structure for Japanese managers takes into account whether
the employee lives in an apartment or owns a home, the size of the employee's
family, and whether the employee's children attend public or private schools. Id.
at 1311.

8 Id. at 1312. American employees did not receive salary increases unless they
were promoted. Id.
9 42 U.S.C. § 2000a-2000h-6 (1988). See infra notes 30-39 and accompanying
text, for a more detailed discussion of Title VII.
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in Employment Act (ADEA) I° . The district court held that Quasar
had discriminated against the American executives on the basis of
their national origin and their age and awarded damages." The United
States Court of Appeals for the Seventh Circuit reversed the district
court's order, concluding that Quasar had not violated Title VII
because the discrimination in this case was on the basis of citizenship
and not national origin.' 2 The Seventh Circuit held that discrimination
based on citizenship does not violate Title VII.' 3 In addition, Article
VIII(l) of the Treaty of Friendship, Commerce, and Navigation
between Japan and the United States (Japanese FCN Treaty)' 4 permits
a Japanese corporation to engage in this type of discrimination."
The court of appeals also reversed the decision based on the ADEA
and remanded it for a new trial because of evidentiary errors made
6
by the trial court.'
II.

LEGAL BACKGROUND

A. Treaties of Friendship, Commerce and Navigation ("FCN
Treaties")
1. Background
After World War II, the United States entered into a number of
FCN treaties with foreign nations. 7 The purpose of these treaties is
-0 29 U.S.C. §§ 631-634 (1988). This article addresses only the plaintiffs' claim
of discrimination based on national origin. The claim based on the ADEA is not
explored in detail.
1 Fortino, 751 F. Supp. at 1307. The jury awarded damages in the amount of
$1,949,980 in back and front pay, and an additional $467,650 because it determined
that Quasar had willfully violated the ADEA. Id. Under the ADEA, the plaintiffs
are entitled to a jury trial. See 29 U.S.C. §§ 631-634.
In addition, the court also rendered judgment in favor of the plaintiffs on the
Title VII claims. At the time of this case, Title VII did not accord a right to trial
by jury. See generally 42 U.S.C. § 2000e-s (1988). The court heard evidence strictly
related to the Title VII claim outside the presence of the jury, while certain portions
of evidence relating to both claims were presented at trial.
Fortino v. Quasar Co., 950 F.2d 389, 392 (7th Cir. 1991).
13 Id. at 392.
" Treaty of Friendship, Commerce and Navigation, Apr. 2, 1953, U.S.-Japan,
4 U.S.T. 2063 [hereinafter Japanese FCN Treaty]. See infra notes 25-28 and accompanying text for discussion of Article VIII(l) of this Treaty.
" 950 F.2d at 392-93.
6 Id. at 399. The court ordered a new trial for Meyers and Schultz, but dismissed
Fortino's claim. Fortino had signed a valid release of all Title VII and ADEA claims
against his employer in exchange for additional severance benefits. Thus, he was
barred from bringing suit. Id. at 395.
7 For example, the United States has similar agreements with China, Italy, Israel,
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to promote foreign investment in the United States and United States
8
investment abroad, by securing certain rights for the foreign investor.
These treaties achieve that goal by according foreign corporations
operating in the other country, "national treatment." 9 National treatment guarantees corporations of each signatory nation legal status
in the other country and allows them to operate on an equal basis
with domestic companies. 20 The purpose of national treatment is not
to give foreign businesses greater rights than domestic companies. 2'
The FCN treaties are the supreme law of the land, superseding
inconsistent state law. 22 These treaties are self-executing, meaning they
are binding domestic law of their own accord, and do not need
implementing legislation. 23 Because FCN treaties are self-executing
24
they may be modified or repealed by Congress at any time.
"Of their choice"25 Provisions

2.

Article VIII(l) of the Japanese FCN Treaty grants Japanese companies doing business in the United States the right for to hire certain

Greece, Japan, the Federal Republic of Germany, the Netherlands, Taiwan, and
Pakistan. For more information on these treaties see Herman J. Walker, Treaties
for the Encouragement and Protection of Foreign Investment: Present United States
Practice, 5 Am. J. Comp. L. 229 (1956).

1S

U.S. DEP'T. OF STATE, Pun.
UNITED STATES 4 (1958).

No. 6565,

COMMERCIAL TREATY PROGRAM OF THE

,9 Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 176, 188 (1982). National
treatment, as defined by Article XXII(I) of the Treaty means "treatment accorded
within the territories of a Party upon terms no less favorable than the treatment
accorded domestic companies therein, in like situations ....

"

Id. at 188 n.18.

20 Id. at 186.
21

Id. at 187.

U.S. CONST. art. VI, cl. 2. See also, Chae Chon Ping v. United States (The
Chinese Exclusion Case), 130 U.S. 581 (1888) ("By the Constitution, laws made in
pursuance thereof and treaties made under the authority of the United States are
both declared to be the supreme law of the land, and no paramount authority is
2

given to one over the other ..

").

Spiess v. C. Itoh & Co. (America), 643 F.2d 353 (5th Cir. 1981), cert. dismissed,
454 U.S. 1130 (1982), and vacated on other grounds, 457 U.S. 1128 (1982), and
cert. denied, 469 U.S. 829 (1984).
24 130 U.S. at 600. "If the treaty operates by its own force, and relates to its
subject within the power of Congress, it can be deemed in that particular only the
equivalent of a legislative act, to be repealed or modified at the pleasure of Congress."
Id.
, Throughout this article, these provisions may be referred to as "of their choice,"
"freedom of choice," or "employer choice" provisions. Courts have interchangeably
used all of these phrases to describe the provisions.
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high-level employees "of their choice.'"'2 Many of the FCN treaties
have similar language. 27 These provisions do not apply to lower-level
employees. 2 The United States insisted on inserting these phrases into
the agreements in order to avoid hiring quotas imposed by foreign
countries .29
B.

Title VII

On July 2, 1964, Congress enacted Title VII of the Civil Rights
Act of 1964.30 The purpose of Title VII is to "protect and provide
more effective means to enforce the civil rights of persons within the
jurisdiction of the United States."'" As noted in Griggs v. Duke
Power Co., Title VII was to remove barriers that have operated in
32
the past to favor certain classes of employees over others.
1.

The Language of Title VII

Title VII prohibits employment discrimination based on an individual's race, color, religion, sex, or national origin. 3 The Act rec-

26 Article VIII(l) provides in pertinent part: "Companies of either Party shall be
permitted to engage, within the territories of the other Party, accountants and other
technical experts, executive personnel, attorneys, agents and other specialists of their
choice." Japanese FCN Treaty, supra note 14, at 2070.
27 See, e.g., Treaty of Friendship, Commerce, and Navigation, Aug. 23, 1951,
U.S.-Isr., art. VIII(l), 5 U.S.T. 550, 558; Treaty of Friendship, Commerce, and
Navigation, Aug. 3, 1951, U.S.-Greece, art. XII(4), 5 U.S.T. 1829, 1857; Treaty of
Friendship, Commerce, and Navigation, Oct. 29, 1954, U.S.-F.R.G., art. VIII(l),
7 U.S.T. 1839, 1848; Treaty of Friendship, Commerce, and Navigation, Oct. 1,
1951, U.S.-Den., art. VII(4), 12 U.S.T. 908, 914; Treaty of Friendship, Commerce,
and Navigation, Feb. 2, 1948, U.S.-Italy, art. 1(2), 111(3), 63 Stat. 22255.
Twenty-one FCN treaties have similar language. See, Madelene C. Amendoby,
Note, American Citizens as Second Class Employees: The Permissible Discrimination,
5 CONN. J. INT'L L 651, 656, n.25 (1990).
18 See supra note 26.
29 Herman J. Walker, Provisions on Companies in the United States Commercial
Treaties, 50 Am. J. INT'L. L. 373, 386 (1956). Id. According to Mr. Walker, who
negotiated many of the treaties, these provisions were intended to avoid the effect
of strict percentile limitations on the employment of Americans abroad and "to
prevent the imposition of ultranationalistic policies with respect to essential executive
and technical personnel." Id. Japan and other nations fought the insertion of these
provisions. Sumitomo, 457 U.S. 176 at 181 (1982).
30 42 U.S.C. § 2000a-2000h-6 (1988).
11HousE REPORT ON CrvIL RIGHTS ACT OF 1964, H.R. REP. No. 914, 88th Cong.,
2d Sess. (1964), reprinted in 1964 U.S.C.C.A.N. 2391, 2391..
32 401 U.S. 424, 429 (1971).
33 42 U.S.C. §2000e-2 (1988) provides in pertinent part that
it shall be an unlawful employment practice for an employer(1) to fail or refuse to hire or to discharge any individual, or otherwise
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ognizes two forms of discrimination, disparate treatment and disparate
impact. 34 However, Title VII includes an exception to this prohibition,
the bona fide occupational qualification (BFOQ) which permits employer discrimination in limited circumstances.3 5
2.

The 1991 Amendments to Title VII

By passing the Civil Rights Act of 1991,36 Congress revised Title
7
VII to make it applicable to American companies operating abroad.1
Title VII now protects American citizens working for American firms
overseas. 8 This amendment expressly overruled a 1991 Supreme Court
decision (Aramco) which declined to extend Title VII beyond United
States borders.3 9

to discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such individual's
race, color, religion, sex, or national origin;
or
(2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual
of employment opportunities or otherwise adversely affect his status as an
employee, because of such individual's race, color, religion, sex, or national
origin ....
Id. See also, Note, supra note 27, at 658. Disparate treatment is intentional
discrimination aimed at an individual member of a particular group. On the other
hand, disparate impact occurs when an employment practice that appears neutral
on its face has the effect of discriminating against members of a protected group.
See Griggs v. Duke Power Company, 401 U.S. 424, 431 (1971) ("The Act proscribes
not only overt discrimination but also practices that are fair in form, but discriminatory in operation.")

3 42 U.S.C. § 2000e-2(e) (1988). The relevant language reads:
[I]t shall not be an unlawful employment practice for an employer to hire
and employ employees . . . on the basis of [their] religion, sex, or national
origin in those certain instances where religion, sex, or national origin is
a bona fide occupational qualification, reasonably necessary to the normal
operation of that particular business or enterprise ....
Id. The Supreme Court has interpreted the BFOQ to be an "extremely narrow"
exception to the general prohibition. See Dothard v. Rawlinson, 433 U.S. 321 (1977).
36 Civil Rights Act of 1991, Pub. L. 102-106, 105 Stat. 1071 (1991).
11 42 U.S.C. § 2000e-l(c)(l) (1991).
11 Id. Section 109 protects U.S. citizens employed in foreign countries by American
employers. In addition, the Act provides that American companies may be held
liable for discriminatory acts committed against a United States citizen by its foreign
subsidiary or affiliate, depending on the amount of control exercised by the American
parent over the subsidiary. See Jay A. Waks, Workers' Rights Now Extend Overseas,
NAT'L.

L.J., Dec. 23, 1991, at 16.

39 Equal Employment Opportunity Commission v. Arabian American Oil Com-

pany, 111 S. Ct. 1227 (1991).
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3. DiscriminationBased on Citizenship Versus National Origin
Under Title VII
While discrimination based on national origin is illegal under Title
4
VII, the Act does not proscribe discrimination based on citizenship. 0
In Espinoza, the Supreme Court drew a distinction between the two
forms of discrimination, holding that discrimination based on citizenship is not forbidden by Title VII's prohibition against national
origin discrimination. 41 The Court, however, recognized that Title
VII prohibits discrimination on the basis of citizenship whenever it
has the purpose or effect of discriminating on the basis of national
42
origin.
C. The Relationship Between Title VII and FCN Treaties: The
State Department's View
Generally, the view of the enforcing agency for a treaty or act is
given "great weight". 43 The State Department contends that "of their
44
choice" provisions do not apply to locally incorporated subsidiaries.
Likewise, the State Department interprets Article VIII(l) as a limited
privilege for a company to hire its own citizens, not a broad exemption
from American anti-discrimination laws that prohibit employment
45
actions based on other illegal grounds.
D. The Relationship between Title VII and FCN Treaties:
Judicial Interpretation
If a treaty and an act of Congress are inconsistent and relate to
the same subject, the treaty will not be abrogated unless Congress
has expressly stated such intent.4 Nothing in the language or legislative

40 Espinoza v. Farah Mfg. Co., 414 U.S. 86 (1973). The Court held that an
American employer's refusal to hire a Mexican citizen does not constitute discrimination on the basis of national origin, thus Title VII did not bar it.
4' Id. The Court defined the term national origin to refer to "the country where
a person was born, or more broadly, the country from which his or her ancestors
came." Id. at 88. This is different from alienage which cannot be the basis of a
Title VII claim.
42 Id. at 92. The Court implied, in dicta, that an employer may not use citizenship
as a pretext for discriminating on the basis of national origin.
41 Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 176 at 184-85 (1982)
(citing Kolovrat v. Oregon, 361 U.S. 187, 194 (1961)).
4" Id. (citing brief for the United States as Amicus Curiae).
4" MacNamara v. Korean Air Lines, 863 F.2d 1135,
1146 (3d Cir. 1988), cert.
denied, 493 U.S. 944 (1989) (quoting State Department's brief).

46McCulloch v. Sociedad Nacional de Marineros de Honduras, 372 U.S. 10, 21-

22 (1963).

GA. J. INT'L & COMP. L.

[Vol. 22:527

history of Title VII indicates that Congress intended to override the
4
FCN treaties. 1
The difficulty in reconciling FCN treaties with Title VII arises out
of the "freedom of choice" language which gives a foreign employer
the right to hire citizens of its own country for certain high level
positions. The focus of inquiry by the courts has been application
of these two seemingly inconsistent laws to American subsidiaries of
foreign employers. Generally, the inquiry has been restricted to two
basic issues: how much protection from American discrimination laws
does Article VIII(l) grant foreign employers, and how the rights
granted by Article VIII(l) can be reconciled with the proscriptions
imposed by Title VII? 41 If the treaty rights directly conflict with Title
VII, the FCN Treaty would prevail. 49 However, if Congress expressly
intended to override the rights granted by the Treaty, then Title VII
would control. 50 Unfortunately, few courts have confronted this issue.
1.

The Supreme Court Leaves Some Unfinished Business

In Sumitomo Shoji America, Inc. v. Avagliano,5" past and present
female secretarial employees of a New York corporation, which was
a wholly owned subsidiary of a Japanese corporation, brought a class
action claiming that the company's practice of hiring only male
Japanese citizens to fill executive, managerial, and sales positions
discriminated against them on the basis of sex and national origin., 2
The Supreme Court held that Sumitomo could not use Article VIII(l)
of the Japanese FCN Treaty as a defense to the Title VII claim
because it was a company of the United States, not Japan, as defined
by the Treaty. 53 The Supreme Court further noted that the purpose
See Note, supra note 27, at 658.
One author has referred to these two issues as "scope of the treaty rights"
and "methodology employed in reconciling the treaty rights with the rights under
Title VII." See Eric A. Grasberger, MacNamara v. Korean Air Lines: The Best
Solution to Foreign Employer Job Discrimination Under FCN Treaty Rights, 16
41

41

N.C. J. INT'L L. & COM. REG. 141 (1991).

MacNamara, 863 F.2d at 1146.
Chinese Exclusion Case, 130 U.S. 581 at 600 (1888).
3- 457 U.S. 176 (1982).
52 Id.
11Id. The Court held that Article XXII(3) made clear that Sumitomo was a
United States company. Article XXII(3) provides that "companies constituted under
the applicable laws and regulations within the territories of either Party shall be
deemed companies thereof .... " Since Sumitomo was constituted under the laws
of New York, and the Treaty only applies to companies of one of the signatories
operating in the other country, Sumitomo could not benefit from the Treaty.
49

SOThe
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rights equal to, not
of this Treaty was to grant Japanese companies
4
greater than, those of domestic corporations.
Although the Court made clear that treaty rights only extended to
companies incorporated under Japanese laws, it is significant that
the Court did not address the scope of the treaty rights and the
Treaty's effect on Title VII."1 The Court declined to comment on
whether Title VII prohibits discrimination on the basis of citizenship
whenever such discrimination has the purpose or effect of discriminating on the basis of national origin.5 6 In addition, the Court
expressed no view on significant issues such as whether Japanese
citizenship may be a BFOQ for certain employment positions, 7 whether
a business necessity defense may be available, 8 or whether an American subsidiary may assert the Article VIII(1) rights of the parent
company.5 9
2.

The Unresolved Issues: The Circuits Split

By deciding Sumitomo on narrow grounds, the Supreme Court
offered little guidance to the lower courts on the scope of FCN treaty
rights and the reconciliation of the Article VIII(I) rights with Title
VII. In attempting to resolve these issues, the circuit courts have
taken different approaches. Prior to Sumitomo reaching the Supreme
Court, the Court of Appeals for the Second Circuit held that American
subsidiaries could invoke the Japanese FCN Treaty as a defense to
a Title VII claim.60 The court reconciled Title VII and Article VIII(l)
by concluding that Japanese firms are subject to the prohibitions of
Title VII,61 but the treaty rights of the foreign employers would be
adequately protected under the BFOQ exemption to Title VII. 62 Ac-

5 Id.at 187-88.
Sumitomo, 457 U.S. 176 (1982). These questions were not at issue in the case,
and thus the Court expressed no opinion as to them.
16

Id. at 180 n.4.

17

Id. at 189 n. 19. See supra note 35 and accompanying text for BFOQ explanation.

59 Id.
59 Id.

- Avagliano v. Sumitomo Shoji America, Inc., 638 F.2d 552 (2d Cir. 1981),
vacated and remanded on other grounds, 457 U.S. 176 (1982). This issue was reversed
by the Supreme Court. See supra note 47 and accompanying text. However, the
Second Circuit's discussion of the relationship between FCN treaties and Title VII
is still significant.
61Id. at 557-58. "The right of Japanese firms operating in the United States
under the Treaty to hire executives 'of their choice' does not give them license to
violate American laws prohibiting discrimination in employment." 1d. at 558.
62 638 F.2d at 559. See supra note 35 and accompanying text for a discussion
of the BFOQ exemption.
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cording to the Second Circuit, the narrow BFOQ exemption would
have to be construed more liberally when applied to a Japanese
company operating under the Treaty. 63 Thus, the court found a
conflict between the laws but resolved it by broadening the BFOQ
exemption to Title VII.6

In Spiess v. C. Itoh & Co. (America), the Fifth Circuit also held
that an American subsidiary of a Japanese company could invoke
the rights granted under the Japanese FCN Treaty. 65 Contrary to the
view articulated in Avagliano, however, the Fifth Circuit held that
the Treaty exempted Japanese-owned corporations from employment
discrimination laws to the extent such corporations discriminated in
favor of Japanese citizens in employment for executive and technical
positions." Thus, Article VIII(l) created an absolute immunity for
Japanese firms when hiring their own citizens.
Yet another solution to the issue was articulated by the Sixth Circuit
in Wickes v. Olympic Airways.67 That case involved an attempt to
reconcile the FCN Treaty between the United States and Greece6
63 Id. The court felt that when construing the BFOQ exemption in light of the
Treaty, it must be construed by giving "due weight" to the Treaty rights. Id. When
reviewing such a case, the trial court should take consideration of unique requirements
of Japanese companies doing business in the United States. Some of the factors to
consider are:
(1) Japanese linguistic and cultural skills;
(2) knowledge of Japanese products, markets, customs, and business practices;
(3) familiarity with the workings and personnel of the parent company in
Japan; and
(4) acceptability to those persons with whom the company or branch does
business.
Id.
14 Id. See also Grasberger, supra note 48, at 147.
61 Spiess v. C. Itoh & Co. (America), 643 F.2d 353 (5th Cir. 1981), cert. dismissed,
454 U.S. 1130 (1982), and vacated on other grounds, 457 U.S. 1128 (1982), and
cert. denied, 469 U.S. 829 (1984). This holding was overruled by the decision in
Avagliano. See supra note and accompanying text.
6 643 F.2d at 361-62. The court stated that the purpose of Article VIII(l) was
to grant foreign corporations the "right to manage their own affairs." Id. at 362.
67 745 F.2d 363 (6th Cir. 1984). The plaintiff was a 61 year old American caucasian
male. He was not of Greek national origin. In 1980, he was terminated as a district
sales manager by the defendant. Id. at 364.
61 Treaty of Friendship, Commerce and Navigation, Aug. 3 & Dec. 26, 1951,
U.S.-Greece, 5 U.S.T. 1829. The freedom of choice provision in Article XII of this
treaty is similar to that of the Japanese FCN Treaty. Article XII(4) of the Greek
Treaty provides:
Nationals and companies of either party shall be permitted to engage, within
the territories of the other Party, accountants and other technical experts,
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with Michigan's anti-discrimination laws. 69 The court rejected the
argument that the Treaty provided absolute immunity from American
employment discrimination laws, and held that the treaty rights were
a narrow privilege to employ Greek citizens for certain high level
positions.70 However, the court found that to the extent the plaintiff
might contend that Greek citizenship and national origin were synonymous, the Greek FCN Treaty would prevail over Michigan law
and the Greek employer could discriminate in favor of its citizens. 7'
The Sixth Circuit's decision in Wickes was an indication of what
was to come in MacNamara.72 MacNamara v. Korean Air Lines, a
1988 decision, confronted the issue of reconciling "employer choice"
FCN treaty language with Title VII. 71 Agreeing with both the Fifth
and Sixth Circuit, the MacNamara court held that the FCN Treaty
between the United States and Korea 4 allowed each country to have

executive personnel, attorneys, agents and other employees of their choice
among those legally in the country and eligible to work.
Id. at 1857-59.
6 Wickes, 745 F.2d at 364. The plaintiff was barred from filing a Title VII claim
by the statute of limitations. Id. at 365. The Michigan statute is similar to Title
VII, and provides that an employer may not:
Fail or refuse to hire, or recruit, or discharge, or otherwise discriminate
against an individual with respect to employment, compensation, or a term,
condition, or privilege of employment, because of religion, race, color,
national origin, age, sex, height, weight, or marital status.
MicH. Comp. LAws ANN. § 37.2202(1)(a) (West 1985).
10Wickes, 745 F.2d at 368. "The legislative history of the Greek Treaty contains
substantial evidence that Article XII was intended to be a narrow privilege to employ
Greek citizens for certain high level positions, not a wholesale immunity from
compliance with labor laws prohibiting other forms of employment discrimination."
Id. at 365: Under this interpretation, companies of either party could not discriminate
on any basis other than for its own citizens in certain high level jobs. Id. at 367.
71 Id. at 368. The Michigan law, like Title VII, only proscribes discrimination
based on national origin, not citizenship. Citizenship per se is not a classification
listed in the Michigan employment discrimination law.
72 See Note, supra note 27, at 657, wherein the author refers to Wickes as a
decision that foreshadowed MacNamara. See also, Grasberger, supra note 48, at
150 ("[The Sixth Circuit [in Wickes] is directly in accord with ...

MacNamara.").

,3 863 F.2d 1135, 1137 (3rd Cir. 1988), cert. denied 493 U.S. 944 (1989). In this
case, an American district sales manager for a Korean company was fired and
replaced by a younger Korean.
74 The pertinent employer choice provision of the FCN Treaty between the United
States and Korea is similar to that of the Japanese FCN Treaty. See supra note 26.
Article VIII of the Korean Treaty provides:
Nationals and companies of either Party shall be permitted to engage,
within the territories of the other Party, accountants and other technical
experts, executive personnel, attorneys, agents and other specialists of their
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their businesses in the host country managed by their own nationals. 71
76
The court expressly rejected the Second Circuit's BFOQ approach.
Instead, it agreed with the Wickes court that the "employer choice"
provision of the FCN Treaty does not provide an absolute exemption
from American discrimination laws." The provision provides a shelter
only to the extent that the laws conflict with the right of the foreign
employer to select one's own nationals because of their citizenship. 8
In such a case, the Treaty would prevail.7 9 Moreover, the Third Circuit
took the logic one step further, and concluded that the plaintiff could
go forward with his claim of disparate treatment, but liability could
not be imposed on a disparate impact theory.8 0
As MacNamara, Wickes, Spiess, and Avagliano indicate, the lower
courts have not agreed on the proper resolution to these issues. The
decisions are divided as to both scope of the treaty rights and methods
of analysis. 8'

choice.
Treaty of Friendship, Commerce, and Navigation, Nov. 28, 1956, art. VIII, U.S.Korea, 8 U.S.T. 2217, 2223.
" 863 F.2d at 1140. "We agree with the Court of Appeals for the Fifth and
Sixth Circuits that Article VIII(l) goes beyond securing the right to be treated the
same as domestic companies and that its purpose, in part, is to assure foreign
corporations that they may have their business in the host country managed by their
own nationals if they so desire." Id.
76 Id. at 1146-47 n.14.
IId. at 1140.
78

Id.

79Id.

10Id. at 1147-48. The court found no conflict between Article VIII(l) of the
Korean FCN Treaty and Title VII, as they pertain to intentional discrimination
(disparate treatment). Title VII prohibits discrimination on the basis of national
origin, while the Treaty allowed favoritism toward citizens. Id. at 1198. Relying on
the Supreme Court's decision in Espinoza, this court reemphasized that the two
forms of discrimination are "distinct Phenomena." Id. at 1146. Since the trier of
fact could distinguish between the two forms of discrimination, nothing prevented
the plaintiff from going forward to prove intentional national origin discrimination.
Id. at 1147.
With regard to disparate impact liability, the court concluded that Title VII and
Article VIII(l) directly conflicted. A citizenship requirement imposed by a company
from Korea, a racially homogenous country, would result in a disparate impact on
American nationals. Id. at 1148. The court reasoned that the Treaty must prevail
or it would penalize a foreign employer for asserting a legal treaty right. Id. at
1147.
For a brief discussion of the difference between intentional discrimination and
disparate impact liability see supra note 34. See also Note, supra note 27, at 659.
11See, Grasberger, supra note 48, at nn. 78 & 79. The author notes that these
decisions create two different interpretations of the scope of the treaty rights and
three different methods of analysis.
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ANALYSIS

The Decision

In Fortino v. Quasar Co., the Seventh Circuit held that discrimination in favor of Japanese executives by an American subsidiary
of a Japanese company is not actionable under Title VII because
citizenship discrimination is protected by the FCN Treaty between
the United States and Japan. 2 Although the defendants did not raise
the Treaty as a defense in the district court, the Seventh Circuit
considered on appeal the issue as an essential part of the background
of the case.83
To reconcile the Treaty with Title VII, the court emphasized that
the Treaty permitted employment practices-discrimination based on
citizenship-that are not proscribed by Title VII. s4 While recognizing
the existence of discrimination in this case, the Court concluded that
it was legal because of the special status given citizenship discrimination by the Treaty.85 The court reasoned that inferring nationalorigin discrimination where a company of a homogenous country like
Japan hires its own citizens would nullify the Treaty." According to
the court, this would be true whether the practice constituted intentional discrimination or disparate impact discrimination. 7 Hence, as
82 950 F.2d 389 (7th Cir.
83 Id. at 391. "Ordinarily

1991).
we will not consider a point that was not raised in the

district court, but we can do so [citation omitted) and, for the sake of international
comity, amity, and commerce, we should do so when we are asked to consider the

bearing of a major treaty with a major power and principal ally of the United
States." Id.
The fact that Quasar did not raise the Treaty as a defense is especially illuminating.
Likely Quasar did not believe that the Treaty would apply since it was an American
company under the Treaty.
", Id. The court noted that "the treaty is a reminder that the two forms of
discrimination-citizenship and national origin-must not run together, since one is
permitted by treaty and the other forbidden by statute." Id.
85 Id. at 391-92. "This was favoritism all right, but discrimination in favor of
foreign executives given a special status by virtue of a treaty and its implementing
regulations is not equivalent to discrimination on the basis of national origin." Id.
at 392.
Id. at 392-93. According to the court, the right to hire executives "of their
choice" would be empty if national origin discrimination were inferred by the fact
that a Japanese company treated its citizens more favorable than its American
executives. Id. at 392. "Title VII would be taking back from the Japanese with one
hand what the treaty had given them with the other." Id. at 393. The court also
stated that exercise of a treaty right could not be made the basis for a Title VII
violation. Id.
87 Id.
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a result of the Treaty the court determined that the discrimination
in this case was outside the scope of Title VII.8
Moreover, the court answered in the affirmative the question left
open by the Supreme Court as to whether an American subsidiary
could assert its parent's treaty rights in some circumstances. 8 9 The
court, however, did not decide whether the scope of the treaty rights
provided a blanket immunity from Title VII, since the question was
not raised in the case before it.9
B.

Effect of the Decision

The Seventh Circuit's decision further divides the federal courts
on Title VII's application to FCN treaties, creating more confusion
for American subsidiaries of foreign companies and for American
employees, and for American Courts. 9' It is significant because it
allows an American subsidiary to cite its parent's treaty rights in
selection of individuals for managerial jobs. 92 In international business, companies often send their managers to supervise the actions
of their foreign subsidiaries. 9 Thus, by expanding the scope of cova Id.
89Id. The United States subsidiary may assert the parent's rights where the parent
has dictated the subsidiary's actions. Id. The court distinguished Sumitomo because
in that case the parent did not dictate the actions of the subsidiary. Id.
"Id.
9,As a result of the Fortino decision, courts will have to focus on additional
issues which are only tangential to the underlying discrimination. Issues regarding
common identity between the parent and subsidiary and level of control exerted by
the parent will cloud more vital issues such as the underlying discrimination and
the relationship between Title VII and FCN Treaties. For a suggestion as to what
factors a cart should consider when determining whether a subsidiary should be
allowed to assert the parent company's rights, as well as other related issues, see
Nobuhisa Ishizuka, Note, Subsidiary Assertion of Foreing Parent Rights Under
Commercial Treaties to Hire Employees "of Their Choice", 86 COLum. L. REv.
139, 152-62 (1986).
92 See Bias Suit Award isOverturned, L.A. TimEs, Dec. 6, 1991, §D at 4, col.
4. One commentator has noted that by extending Article VIII(l) rights to American
subsidiaries, the Seventh Circuit has ignored the Supreme Court's decision in Sumitomo, as well as ignored the distinction in the Treaty between foreign subsidiaries
and branches. See.Margaret L. Moses, Favoring Foreign Citizens in the U.S. Workplace, W.S.L.J., March 2, 1992, at 6.
However, other authors believe that a subsidiary must be allowed to assert its
parents rights in certain situations, including when the discrimination involves jobs
that are vital to the security of the parent's investments. See, Ishizuka, supra note
91. Although this would allow a subsidiary to assert its parents rights in a wide
range of situations since it can be argued for most high level positions that they
are vital to the security of the investment.
91William Grady, Bias Ruling Overturned in Quasar Firings, Cm. TRIa., Dec.
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erage to allow American subsidiaries to assert their foreign parent's
rights, the Seventh Circuit has ensured that this problem will confront
a greater number of employees as more subsidiaries attempt to assert
the treaty rights of their parents.
94
With over two million Americans employed by Japanese firms,
the Seventh Circuit's decision may have a significant impact on
whether these Americans are treated as second class employees.95 By
determining that Article VIII(l) takes discrimination claims outside
the scope of Title VII, the court implied that Title VII will not bar
favoritism based on national origin by a company of a homogenous
country,9 6 so long as the company hires its own citizens.
Although the court asserted, and some people would agree, that
this case does not afford foreign firms a blanket immunity from
American labor standards, 97 the court's analysis suggests that the

protection granted is broad in these circumstances. By reasoning that
application of Title VII may nullify the Japanese company's right to
hire executives of its choice, the court may have opened the door to

these other forms of illegal favoritism. For example, the court's
rationale would apply as well to an employment decision based on

gender or race. 98 Furthermore, Japanese attitudes toward females in
management, 99 and toward American workers in general, 10 could
magnify the problem of employment discrimination.

5, 1991, § C at 1. "[MEI] had done what most companies do when they enter
foreign markets. It put Japanese managers in key positions at Quasar and then
threw them a rdpe-by protecting their jobs or reassigning them back to the parentwhen sales fell and other executives were being cut loose." Id.
Gary Singh, Japanese Employment Practices under American Law, 2 INT'L.
LEGAL PERSP. 61, 61 (1990).
91 The decision in Fortino

could from a basis for similar cases. See, Joseph F.
McKenna, Trick or Treat?, Industry Week, Feb. 17, 1992, at 64 [hereinafter McKenna,
Trick or Treat?].
Id. Ninety-nine percent of the Japanese population is of Japanese origin.
91Fortino, 950 F.2d at 389. The court stated that it expressed no opinion as to
"blanket immunity." In addition, Lawyers for Quasar emphasized that the decision
should not be read as sanctioning a blank check for discrimination against American
workers. See No Violation Found, supra note 6.
98 For example, if a Japanese company were to fire an American female employee
and replace her with a male Japanese employee, it appears Article VIII(I) would
protect this action. Even if the underlying reason was that the employer believed
females to be inferior to males, allowing Title VII to bar this type of behavior
would in effect nullify the firm's Article VIII(l) right to hire Japanese executives
of its choice.
'" See Dana Marie Crum, Clash of the Cultures: U.S.-Japan Treaty of Friendship,
Title VII, and Women in Management, 3 TRANSNAT'L. LAW. 337 (1990).
101U.S. Managers Say Japanese Workers Indecisive, Shun Initiative, Reuter Libr.
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In addition, the artificial distinction between discrimination based
on citizenship and discrimination based on national origin in this
context ignores the fact that citizenship is often used as a pretext to
discriminate on other illegal grounds.' 0' Conceivably, hiring on the
basis of citizenship could also be used to illegally exclude members
of a certain race from management positions. 0 2 Yet, the Seventh
Circuit's decision would not allow a plaintiff to demonstrate pretext
in this way because the treaty protects the employer from both
intentional discrimination and disparate impact liability. 03 In either
situation, a showing of discrimination would nullify the treaty rights.
Therefore, the company has immunized itself from Title VII liability
by hiring its own citizens.
The decision may also allow foreign firms to discriminate with
regard to hiring, promotion, and terms and conditions of employment.'0 As was the case in Fortino, a foreign company may be free
to lay off workers, maintain different salary scales, and provide
different terms and conditions of employment to its American employees. 05 Hence, although the Treaty only grants the narrow right
to choose high level employees, the discrimination may spill over to
lower level employees who are denied the chance for promotion.
While the Seventh Circuit's analysis in Fortino is broad enough to
permit a wide range of discriminatory employment practices by foreign
firms, the court's remand of the age discrimination claims may indicate that it would not carry its reasoning to extremes. °6 Although
this action seems inconsistent with the court's reasoning, 0 7 the possibility exists that some types of discrimination are unacceptable even
under the Treaty. The holding may be limited to discrimination based
on national origin. Thus, although the decision would still reduce
Americans to second class citizen status, it would not have as dramatic
an impact on the average American employee. 018
10 U.S. Managers Say Japanese Workers Indecisive, Shun Initiative, Reuter Libr.
Rep., Feb. 21, 1992, available in LEXIS, Nexis Library Lbyrpt File. This news
release refers to both Japanese house speaker Yoshio Sakurauchi's statement that
American workers are lazy and illiterate, and Prime Minister Kiichi Miyazawa's
assertion that Americans lacked a work ethic.
101See

Note, supra note 27, at 671.

102

Id.

10,

Fortino, 950 F.2d at 389.

104See

No Violation Found, supra note 6. See also Quasar Attorneys Stress
Reciprocal Benefits of Decision Allowing Preference for Japanese, Daily Lab. Rep.
(BNA) No. 236, at A-12 (Dec. 9, 1991) [hereinafter Reciprocal Benefits].
10

See Reciprocal Benefits, supra note 103.

- See 950 F.2d at 389.
107 Id.
210

According to the Equal Employment Opportunity Commission, only 14% of
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Furthermore, foreign firms are unlikely to practice favoritism towards its nationals regarding salary and terms and conditions of
employment because Article VIII(l) of the Japanese FCN Treaty
explicitly deals with choice of employees.'0 9
As a practical matter foreign firms will probably comply with
United States civil rights laws because their employment practices will
be closely scrutinized and criticized if they do not." 0 Foreign employers will want to avoid potential monetary liability and negative
publicity from discriminatory employment practices."'
Nevertheless, the Seventh Circuit has facilitated the treatment of
Americans as second class employees by holding that national origin
discrimination under FCN treaties is outside the scope of Title VII,
thereby precluding claims which would otherwise be valid." 2 Although
the decision does not accord a foreign firm blanket immunity from
American Civil Rights laws,"' it enlarges the number of situations
where local citizens may be treated unfavorably.
2. Reciprocal Rights for American Companies Operating
Abroad
The federal courts, including the Seventh Circuit, have emphasized
that FCN Treaty rights are reciprocal in nature." 4 If not for these

the charges filed against Japanese-owned companies allege national origin discrimination. See Congressional Testimony By EEOC Chairman and OFCCP Deputy
Director on Discrimination by Japanese-owned Companies, Daily Lab. Rep. (BNA),
No. 142, at D-I (24 July 1991) [hereinafter Congressional Testimony]. Hence, if the
decision is limited to national origin discrimination, the overall impact on the
American work force will be minimal; however, individual employees may still
encounter unfavorable treatment. In addition, the decision still should affect lower
level employees.
109 See supra note 26.
110See

'

Waks, supra note 38.

Id. Foreign employers resemble the overall business community, in regard to

employment discrimination charges filed against them. See Congressional Testimony,
supra, note 107. In addition, foreign firms have not demonstrated a more egregious
attitude toward Title VII than domestic employers and there is no reason to suspect
that they will in the future. Therefore, it is apparent that additional factors such
as avoidance of monetary liability and avoidance of negative publicity influence
employers' decisions not to discriminate. This should continue in the future despite
the Seventh Circuit's decision.
112

See

McKENNA,

13 Clearly,

supra note 95.

the decision does not endorse discrimination where a non-Japanese
citizen is involved. This question was not reached by the court. See supra note 90
and accompanying text.
11 Fortino, 950 F.2d at 389 (7th Cir. 1991); MacNamara v. Korean Air Lines,
863 F.2d 1135, 1137 (3rd Cir. 1988); Wickes v. Olympic Airways, 745 F.2d 363,
367 (6th Cir. 1984).
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treaty rights, Americans overseas could lose their jobs." 5 However,
it is not entirely clear that the right to hire executives "of their
choice" will apply with equal force to American firms overseas because the United States, unlike some of the countries with whom it
has FCN treaties, is not a homogenous country. For an American
employer, the line between national origin and citizenship is more
distinct." 6 Since nondiscrimination on the basis of race, sex, religion,
and national origin regarding the right to work has received international endorsement," 7 a foreign citizen may be able to maintain
an action against the employer for national origin discrimination
under foreign laws by demonstrating that citizenship discrimination
has the effect of national origin discrimination. The company would
not be able to justify its hiring practice on the ground that national
origin and citizenship are highly correlated, as was the case in Fortino.18
Thus, the American employer could be denied the right to hire
executives "of its choice".
Furthermore, it is not entirely clear that foreign nations will refrain
from passing restrictive laws regarding employment of their citizens.
Foreign countries have attempted hiring quotas for their citizens in
the past, and may do so in the future." 9 In addition, the international
community supports eradication of discrimination in the work place,°20
which might compel, or even obligate, member nations to enact more
stringent employment laws. Some nations already severely restrict
2
how foreign professionals may practice their trade in that nation. '
Undoubtedly, these laws impair an American company from asserting
its treaty right to hire employees "of its choice."
"I Fortino, 950 F.2d at 389. See also, No Violation Found, supra, note 6.
i16But see Michelle J. Ledina, The MultinationalEnterprise and Title VII: Equal
Employment Opportunitiesfor Americans at Home and Abroad, 4 EMORY INT'L L.
REV. 373 (1990). The author contends that American national origin and United
States citizenship have become synonymous. Id.
"I See Lairold M. Street, Application of U.S. Fair Employment Laws to Transnational Employers In the United States and Abroad, 19 INT'L. LAW & POL. 357,
390-91 (1987).
"1 950 F.2d at 389.
119See Walker, supra note 29.
120 See Ledina, supra note 116.
"I For example, until 1987 foreign lawyers were not admitted to practice in Japan.
See U.S. Says Japan Legal System is a Trade Barrier, Reuter Libr. Rep., Jan. 22,
1991, available in LEXIS, Nexis Library, Lbyrpt File. Currently, foreign lawyers
many not practice Japanese law, and may assist only in mergers conducted outside
Japan. Id. As a result, although Article VIII(l) allows American companies to hire
attorneys of its choice, this right may be severely restricted by Japanese domestic
laws.
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Nevertheless, the Seventh Circuit's analysis of the treaty rights
appears broad enough to accord the American companies abroad
benefits equal to those provided for foreign companies in this country.122
Prohibiting an American firm from hiring American citizens as executives would likewise nullify rights granted under FCN treaties. 23
Also, the court's emphasis on reciprocal rights indicates that the
intention of the treaties is for employers of each nation to benefit
equally from the Article VIII(l) rights. 124 By applying Title VII extraterritorially only in situations involving American citizens, the
United States has ensured that it will not infringe upon the ability
of foreign nations to regulate employment practices, while still protecting the rights of American companies to hire executives "of its
choice."
IV.

CONCLUSION

A solid understanding of an American subsidiary's rights under an
FCN treaty is vital to foreign businesses in planning their employment
practices and to American executives in planning their futures. The
Seventh Circuit's decision in Fortino v. Quasar further divides the
courts on the scope of coverage and scope of protection afforded by
these treaties. It creates more uncertainty and confusion, which is
not limited only to Japanese firms. 25
The decision assures that the issue will be litigated more frequently,
as more subsidiaries assert the treaty rights of their parents. Until
the Supreme Court concretely establishes the scope of "employer
choice" provisions, and the manner in which the rights granted under
these clauses can be reconciled with Title VII, 126 Americans will
continue to be treated as second-class citizens as foreign companies
test the outer limits of their right to hire employees "of their choice."
Arguably, however, the reciprocal benefits to American firms op-

,1 Fortino, 950 F.2d at 389.
123 See Id.
124 Id.
121 See Pauline C. Reich, After Avagliano v. Sumitomo Shoji America, Inc.: What
Standard of Title VII will Apply to Foreign-Owned U.S. Subsidiaries and Branches,
10 B.C. T4IRD WORLD L.J. 259, 260 (1990). Greek, Indian, South African, and
Korean firms are all involved in litigation on this issue. Id.
126

The Quasar plaintiffs considered their options including petitioning the Supreme

Court for review. No Violation Found, supra note 6. However, the case was settled

out of court shortly after the Seventh Circuit's decision. See, THE WEEKLY HoMM
FueMSINGs NEWSPAPER, Jan. 20, 1992, at 92. Thus, the Supreme Court will not
have the opportunity to resolve the issue with this case.
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erating abroad may offset the harm to workers in the United States.
Steven J. Lewengrub

